KommenTapuii k I'paxxnanckomy koaekcy Poccmiickoit ®egepanum (y4eOHo-
npaktuyeckuii). Yactu mnepsasi, BTOpasi, TpeTbsi, 4derBeprast (mocrareinbni) / C.C.
AnekceeB, A.C. Ba aiibeB, B.B. I'o .npa @ u ap.; nmo a pen. C.A. Crenano m . 2-e¢ u3n.,
nepepad. u gon. M.: IIpocnekrt; Exarepun0ypr: MHcTHTYT YacTHOro npasa, 2009. 1504 c.

NHCTUTYT YACTHOI'O ITPABA

KOMMEHTAPHUH K TPAXKJIAHCKOMY KOJEKCY
POCCHUMCKOM ®EJEPAIINN

YACTHU ITEPBAS, BTOPASL, TPETbS, YETBEPTAS
(YUYEBHO-TIPAKTUYECKUI)
2-e u3aHue, nepepaboTaHHOE U JOTIOTHEHHOE

ITox penaknuei JOKTOpa IOPUIMYECKHX HAYK
C.A. CTEIIAHOBA

ABTODBI:

AnexceeB C.C., noktop ropun. Hayk, mpodeccop, wi.-kopp. PAH, 3acn. gesrens Hayku
PC®CP, naypeat I'ocynapcrennoit npemun CCCP -ri. 1, 2, 6;

BacwibeB A.C., kaHJ. I0pUa. HayK - TJI. IL. 61 - 65, 70, 75;

I'onogaer B.B., kana. 1opu. Hayk - T11. 76;

I'onrano b.M., nokrop opui. Hayk, mpodeccop - Ti. ri. 21 - 26;

3acnaBckuii A.A., KaHz. opu. Hayk - 8 1 -4, 86 - 8 1. 72;

Kpsrutosa E.K., Mmaructp uactHoro npasa - § 5 ri. 72, ri1. 73;

Jlucauenko A.B., xann. ropun. Hayk - 8§ 1 - 3 rn. 71, 1. 77,

Mypsun J1.B., kana. opua. Hayk - 1. 1. 13 - 20, 30 - 38, 48, 69 (rn. 17, § 7- 8 rm. 30, § 4
- 5 rn. 34, rn. 35, rin. 48, . 69 - B coaBTopctBe ¢ H.FO. Myp3uHoii, MarucTpoM 4acTHOTO
npaBa);

IIpoxopenko B.B., kana. ropua. Hayk - I 4;

CwmonbHukoBa E.A., maructp yactHoro mpasa - § 4 - 6 1. 71, rin. 74;

CrenanoB C.A., 1oKTOp IopuA. HayK - 1. T71. 3, 5, 7 - 10, 27 - 29, 39 - 47, 49 - 60;

VYnopos JI.C., Mmaructp yactHoro npasa - ri1. ri1. 11 - 12, 66 - 68.

VBaxxaeMblil yuTaTeis!

Hacrosimee ywe6HOoe mocoOue HeoObruHO. OCHOBHOW Marepuali, HEOOXOAWMBIA s
U3Y4YEHHs IIOJHOIO Kypca TIpa)KJAaHCKOro IpaBa, COCPEAOTOYEH B IPHUBOJUMOM TEKCTE
I'paxnanckoro konekca Poccuiickoir @enepanyu. ABTOpPbI CTPEMWINCH HE IEpECKa3bIBaTh
HOPMBI 3aKOHA, a BBIJICJICHUSIMH, BBIHOCKAMH, KPATKUMH BCIIOMOTAaTEIbHBIMU KOMMEHTapUIMHU U
Pa3bsCHEHUSIMH TIOMOYb OOYyYaloOIKMMCSl OBJAJEeTh I[EPBOHAYATIHHBIMU ITUBHIMCTHYECKIMHU
3HAHUSIMMU.

Hanmeemcs, 4To mpemiaraeMblii  y4eOHO-TIDAaKTHUECKUI KOMMEHTapuil Hapsmy c
KJIACCHYECKUMHU y4eOHUKaMHU U MOcoOusMU OyJeT crocoOCTBOBATH YCHEUTHOMY MOCTHXKEHUIO
YUTATEISAMU I'PaKIAHCKOT0 IIpaBa - OJJHON U3 BEPILNH IOPUANYECKON MBICIIH.

ABTOpPCKHI KOJJIEKTUB



[MPUHATBHIE COKPAIIEHUA
1. OpunmansabIe U3TAHUS

I'K, 'K PO, Konexkce - I'paxganckuii konekc Poccuiickoit @enepanuu
KK, KK PO - Kunumnsiit koneke Poccuiickoit @eneparuu

3K, 3K P® - 3emensbnbiii kosieke Poccuniickoit deneparuu

KBBT - Koznekc BHYTpeHHEro BOAHOIO TPaHCIIOpTa

KoAII - Kozekc 06 afMUHHCTPATUBHBIX MTPABOHAPYIICHUAX

KTM, KTM P® - Koaekc ToproBoro moperiaBanus Poccuiickoit deneparuu
JIK, JIK P® - JlecHoii koaekc Poccuiickoit @enepanuu

HK, HK P® - Hanorossiit koaekc Poccutickoit @enepanuu

CK, CK PO - Cemetlinbiit kogekc Poccuiickoii @enepannu

TK, TK P® - Tpynosoii koaekc Poccuiickoit @enepannu

VKT - YcraB xxenezHonopoxxHoro tpancnopra Pocculickoit @enepaunn

2. l'ocynapcTBeHHBIE OpraHbl

BAC P® - Beicimit Apoutpaxusiit Cyn Poccuiickoit @enepannn

BC P® - Bepxosnsiii Cyn Poccutickoit @enepannu

KC, KC P® - Koncruryunonnsiii Cyn Poccuiickoit denepanun

Mundun, Mundun Poccun - MunucrepctBo ¢punancos Poccuiickoit denepanun
[IpaButensctBo, [IpaBurensctBo PO - [IpaButensctBo Poccuiickoit denepanmnu
IIpesunent, IIpesunent PO - IIpesunent Pocculickon @enepaunn

CM (PCOCP, P®) - Coser Munuctpos (CoBer Munuctpos - [IpaBuTenbcTBo)
b PO - IlentpansHeiit bank Poccun

3. IIpoune cokpaieHus

a03. - ab3ar

BOMUC - BcemupHas opranusaiysi MHTEJUIEKTYaJIbHON A€ATEIbHOCTU

I'JI. - TJ1aBa, IJIaBbl

MPOT - MMHMManbHBIH pa3Mep OIUIaThl TPYAA, YCTAHOBJIEHHBIM 3aKOHOJATEIbCTBOM
Poccniickoit denepanuu

MUII - MexTyHapOAHOE YaCTHOE IIPABO

Harp. - HalpuMep

HUP - nay4yHo-HCCe10BaTENbCKUE PAOOTHI

HHNOKP - Hay4HO-uCCIIE0BATENBCKHUE, ONBITHO-KOHCTPYKTOPCKHE MM TEXHOJIOTMYECKHE
paboThI

HMIIT - HanMeHOBaHKE MeCTa IPOUCXOKICHUSA TOBApa

OKP - onBITHO-KOHCTPYKTOPCKHE U TEXHOJIOIMYECKHE PAOOTHI

II. - IIYHKT

MIOAIL. - MOAITYHKT

THUMC - TOnoJ0ruy UHTErpagbHbIX MUKPOCXEM

pasn. - pasznen

pen. - penakuus

P® - Poccuiickas @enepanus

CIL. - CIEAYIOIIHE

Cp. - CPaBHUTH

CM. - CMOTpH

CT. - CTaThs, CTaTbU

T.€. - TO €CTh



T.J. - TaK Aajee

T.II. - TOMY IOJI00OHOE
YTB. - YTBEPKICHHBII

@3 - OenepanpHbIi 3aKOH
4. - 4acTh, 4YaCTU

Paznea I. OBIIIUE IIOJIOKEHU A
Hoapa3nen 1. OCHOBHBIE ITOJIOKEHUA
KomMMeHnTapuii k noapazaeny 1

Copnepxanne ocHOBHbIX mnojoxeHud ['K P® packpblBaeT NPUHIMIHAIBHO Ba)KHYIO
CTOPOHY 3HAuUEHHs I'PaXJAHCKOTO IMpaBa B MCTOPHUUECKOM OTHomeHHH. Ilo cBoeil riyOMHHON
CyTH, HayaJla TpakJIaHCKOTO 3aKOHOJATENbCTBA - 3TO OCHOBAa TpaKIaHCKOro oOmiectBa. Bot
II0YEMY, KaK IOKa3bIBAET UCTOPUUYECKUIN OIIBIT, HBIHE B SKOHOMHYECKH U COLIMAIBHO PA3BUTHIX
CTpaHax MMEHHO OTpabOTaHHOE TpPaXKAAHCKOE 3aKOHOJATENILCTBO, €ro peajbHOe U
IIOCJIENOBATEIBHOE [IPETBOPEHHUE B KU3HD ITOBCEMECTHO CTAHOBUJIOCH U SIBJISIETCS B HACTOSIILEE
BpeMst 6a30i Ui YTBEpKJICHHS U TUIOAOTBOPHOTO (DYHKIIMOHUPOBAHHUS MHCTUTYTOB, LIEHHOCTEH
U UACATOB TPaXIAHCKOTO OOIIECTBA, COOTBETCTBYIOIIETO TPEOOBAHHUSIM JIEMOKpAaTHH H
IIEPEIOBOM IKOHOMHUKH, €€ BCECTOPOHHEW MOJEpHM3AlMH, MaTEpUaIbHOIO M JyXOBHOIO
67aronoay4usi, J0CTOMHCTBA JINYHOCTH.

Otcropa cienyer, 4To caM TEPMHH "TpakIaHCKOE MPaBo" - 3TO HE TOJIBKO MPSAMOI IEPEBO
C JIATUHCKOTO si3bIKa (opMynupoBkH ius civile ("mpaBa rpaxnan" mo puMcKOMy IpaBy), HO U
OTpaXKEHUE TOTO0 MCTOPUYECKOTO NMpEAHA3HAUYEHUS, KOTOPOE BBINAJIO HA JOJII0 I'Pa)JIaHCKOTO,
4acTHOTI'O IIpaBa.

I'nasa 1. T’PAYJKJIAHCKOE 3AKOHOJATEJIBCTBO
Cratbs 1. OcHOBHBIE Havalla rPAXKJAHCKOTO 3aKOHOIATEIbCTBA
KommMmeHTapuii k crathe 1

1. OcHOBHBIE Hayalla TPAXKAAHCKOTO IpaBa - 3TO OCHOBOMOJaramomue uaen (oduue
IIPUHLMIBI), KOTOPHIE  ONPEAEHAIOT OCHOBHOE  COJEPKAHHWE  T'PAXKIAHCKO-IIPABOBOIO
PEeryaupoBaHUs B IIEJIOM, OTPACIEBYIO CHEIM(PHUKY HOPM T'PaXJIAHCKOTO IMpaBa U MPAKTHKY UX
IIPUMEHEHHSL.

3HaueHue OCHOBHBIX HauaJl IPa’kJaHCKOr0 3aKOHOJATEIbCTBA BBIPAXKAETCS B TOM, UTO OHMU:

a) SIBJISIIOTCS ONPEAEIAIONIEN IMHUEN NIPU Pa3BUTUH U COBEPIIEHCTBOBAHUU I'PAXkIaHCKOTO
3aKOHO/ATEIIbCTBA;

0) BeICTYNalOT 0A30BBIM KPUTEPHEM IIPU TOJIKOBAHUM HOPM TPa’KIaHCKOTO MpaBa;

B) NIPU3HAIOTCS BaKHEHMIIEW OCHOBOW ITPU IPUMEHEHUH I'PaXIaHCKOIO [IpaBa, B TOM UUCIIE
IIpU €ro IPUMEHEHUH 10 AaHAJIOTUU.

OcHoBHBIE Hayaja - 3TO 0a30Bble, BEIyIIHE MPUHIMILI TPAKIAHCKOTO IpaBa, T.€. €ro
[JIABHBIE MJEH, OCHOBOIIOJIAralolue II0JIOXKEHUsA. Bmecre ¢ TeM Hapsaly € YKa3aHHBIMHU
HayaJlaMd i1 TPaXJaHCKOIO IIpaBa, €ro IMOHMMAaHUS M IPAKTUYECKOTO IIPUMEHEHUs
CYLIECTBECHHOE 3HAYCHUE MPUHAUICKUT W JIPYrUM IpUHOUIIAM. B TOM uwucie mpuHOuUIaM
JYXOBHO-ITHUECKOTO Xapakrepa, oTpaxeHHbIM B ¢T. 6 'K P® npu xapakTepuCTHKE aHAJIOTHH.
OTO0 cneayroIye NPUHIUIBL

- T0OpPOCOBECTHOCTH;

- pPa3yMHOCTH;

- CIIPaBEAJINBOCTH.



Hayxa.

He wmeHbliee 3HaueHHEe B TPaKIAHCKOM MpaBe MPHUHAICKUT U OCOOBIM IPABOBBIM
MIPUHIMIAM OTIEJIBHBIX MHCTUTYTOB, IOPUIMYECKUX KOHCTPYKUUH, HOpM. Takum, Hampumep,
Kak "IPUHIUN ClieI0BaHMs" B OTHOIIEGHUM BIIAJCHUS, MPUHIMII UCTPEOOBAaHMs BEIlM B HAType
(BUHIMKAIIMOHHBIA MCK) TpM 3allMTe MpaBa COOCTBEHHOCTH W T.1. HayuyHoe mocTmkeHHe
MPUHLIUIIOB TPAXJIAHCKOTO MPaBa, M MPEKJE BCETO €ro OCHOBHBIX Hayall, MPEACTaBisieT co00i
HanboJiee BBICOKOE "LMBMIIMCTHYECKOE 3HaHUE" - TIIyOOKOE OCBOEHHME CMBICIA W HAa3HAYCHHS
JAHHOW OTpACiM INpaBa, KOTOPOE BO MHOTOM IPEAOIPENEISIET OCHOBATEIbHYIO ITOJATOTOBKY I10
IPaXXIaHCKOMY IIPaBy B LIEJIOM.

2. I'paxnpaHckue mnpaBa B COOTBETCTBMM C OCHOBHBIMM HadajaMUd HMEIOT BBICOKHMH
opuaudeckui craryc. Poccuiickuii I'pask1aHCKMI KOAECKC ONPENENsIeT CTaTyC U IOpUIUYECKYIO
CHJIy TPaXJAaHCKUX NpaB MPHOMMKEHHO K CTarycy KOHCTUTYHHOHHBIX mpaB. [lo 'K P®
rpaXJIaHCKHE IpaBa MOTYT OBITh OTPaHWYECHHl B NPUHIMIIE Ha TEX K€ OCHOBAHMAX, YTO H
KOHCTUTYLIMOHHBIE TpaBa - TOJHKO HAa OCHOBAaHUM (elepajbHOr0 3aKOHA U TOJBKO B TeEX
HCYEPIBIBAIOIINX CIIydasiX, KOTOpbIe IpAMO yka3aHbl B Konekce.

3. IlyHkr 3 KOMMEHTHPYEMOM CTaTbM COJEPKUT NPHUHLHUII €JUHOIO TOBApHOIO
(3KOHOMHUYECKOT0) TPOCTPAHCTBA. ['pakJaHCKOE 3aKOHOJATENBCTBO B COOTBETCTBUHM C
Koncrurymmeit Poccum otHocutcst Kk  ¢enepanpHoMy BeneHuto. CyObektsl Poccuiickoii
@enepanyy, MyHUIUNATbHBIE OOpa30BaHMs, WHBIE JHMLIA HE BIpaBe TaK WIM HHAYe
MPEMsITCTBOBATh CBOOOJHOMY SKOHOMUYECKOMYy 000poTy. CTaOMIBHOCTH M TMPO3PAYHOCTH
MMYIIECTBEHHBIX OTHOIIECHUH obOecneunBaioT Hambojee 3(PQPEeKTUBHOE Tpa)kAaHCKO-IIPABOBOE
perylupoBaHueE.

CynebHas mpakTUKa.

Taxkum oOpa3zom, noJjoxeHne adzana TpeTbero nmyHkra 2 cratb 77 denepanbHOrO 3aKOHA
"O HecoCcToATENBHOCTH (0aHKPOTCTBE)", MPEIOCTABIISAIOIIEE BHEITHEMY YIIPABIIAIONIEMY IIPaBO B
OJIHOCTOPOHHEM TMOPSIKE OTKa3aTbCsl OT HMCIOJHEHWS JOTOBOPOB JOJDKHHMKA HA TOM JIMILb
OCHOBAHHUH, YTO OHM 3AKJIIOYEHBI HA CPOK CBBIIIE OJHOIO IOJA... U TEM CaMbIM JIMIIAIOLIEE
KOHTPAar€HTOB BO3MOXHOCTH OCIOPUTb B CYIE€ TAKOM OJHOCTOPOHHHUM OTKa3, BBOIUT
HECcOpa3MepHOE oOrpaHudeHue rapaHTUpoBaHHbIX Konctutynmenn Poccuiickoit ®enepanun
cBOOO/IbI SKOHOMHYECKON JEATENILHOCTH U, CJIEeI0BATEIbHO, CBOOOIBI JOTOBOPA, a TaKXkKe MpaBa
Ha CBOOOJHOE HCIIOJIb30BAaHHE WMYIIECTBA IS MPEANPHUHUMATEILCKON NIEATETbHOCTH, IPaB
BIIAJIETh, MOJIb30BAThCS U PACHOPSIKATHCS MMYILECTBOM M HApPYyLIAET MPUHIUI IOPUIUUECKOTO
paBeHncTBa (IloctanoBnenue KC P® ot 06.06.2000 N 9-IT).

Cratps 2. OTHOLLIEHUS, PErYIUPYEMbIE TPAXKIaHCKUM 3aKOHOJATEIbCTBOM
KomMMeHTapuii k cratee 2

1. 3navenue. [Ipenmer rpaxzaHCKOro mpaBa ormpenenser chepy HAEHCTBHS TaHHOM
orpaciny. OnpenenuTh MpeaIMEeT - 3HAYUT YSICHUTb, YTO PETYIUPYIOT HOPMBI I'Pa)JIaHCKOTO
npasa. [Ipeamer rpakIaHCKOro IpaBa XapaKTEpU3yeT COJEp:KaHUE OTPACIU U IPEIeibl €€
JNEUCTBHUS, OTTPAHUYUBACT OT APYTUX OTPACIEH POCCUMCKOIO MpaBa.

2. CopepkaHue IpeaMeTa IpaXJAaHCKOro IpaBa. B mpeaMer IpaaaHCKO-IIPaBOBOIO
peryaupoBaHus B COOTBETCTBUU ¢ KOMMEHTUPYEMOM CTaTbe BXOAT:

VMylUleCTBEeHHEE (TOBapPHEIE) JIMUHEIE HEeUMYIeCTBEHHEE OTHOIEHUI,
OTHOWEHUA 10 [NOBOLY MaTepMallbHBEIX CBSAB3aHHEE C UMYIIECTBEHHBMMI
6Jjar, UVMelMx IeHEeXHYI OLIeHKY (aBTOpPCKME, IIAaTEeHTHBEE UM IpyIue)




JIMUHEIE HEeMVMYleCTBEHHEE OTHOUEeHUS,
He CBAB3aHHBE C UMYIeCTBEeHHBMU
(ammTa HeMaTepuaJibHEIX BOJar)

Hayxa.

Haykxa rpaxnanckoro mpaBa (O.A. KpacaBuMKOB) BKJIIOYAaeT B IpEAMET H3ydaeMOu
OTpaciy  OpraHU3allMOHHBIE  OTHOUICHMS, KOTOpble O0ECleYMBalOT  CTAHOBJICHHE U
(YHKIMOHUPOBAHNE OCHOBHBIX MMYILECTBEHHBIX U JIMYHBIX HEUMYIIECTBEHHBIX OTHOILCHUM, B
TOM YHUCIIe B 00JaCTU MPEANPUHUMATENbCKON aesTenbHOCTH. OpraHn3allMOHHBIE OTHOILEHUS
HEOOXOJAUMBI M Ba)KHBI, B YaCTHOCTH, MPH 3aKIIOUEHHH JIOTOBOPOB, 0(OPMIICHUH HACIEICTBA,
BbIJIaU€ JTOBEPEHHOCTH U T.1.

3. Mertoa rpaxaaHCKOro IpaBa, KaK U METOJI JII000H MHOM OTpaciii pOCCHICKOTO TpaBa,
omnpenenser, Kak, KaKUMH CHOco0aMH M CpEICTBAMHM PETYIUPYIOTCS HMYIIECTBEHHbIE H
CBA3aHHBIC C HHUMM HEUMYILECTBEHHBIC OTHOILLCHMS, COCTABIAIOIIME IIPEAMET I'PaKIaHCKO-
IIpaBOBOTO BO31eiCTBUSA. OCHOBHBIE YEPTHI METO/A I'PAXAAHCKOI'O IIpaBa:

- MIPUHIMI JO3BOJUTEIBHOCTH (B YIPOLIEHHOM BHUJE - JO3BOJIEHO BCE, UTO HE 3aIPELIECHO
3aKOHOM);

- IPUHLIUII TMCTIO3UTUBHOCTH (CB00OO1a BBIOOPA ITYTH OCYIIECTBICHUS I'PaXIaHCKUX TIPaB).

Metoa rpa)IaHCKOTO IpaBa XapaKTepU3yeTcs TaKUMHU CIIOCOOaMM, KOTOPbIE HE TOJIBKO
o0OecreynBaOT paBEHCTBO, ABTOHOMHUIO BOJM M HMYIIECTBEHHYIO CaMOCTOSTEIBHOCTh
CyObEKTOB, HO W CTUMYJIUPYIOT WHHUIMATUBHOCTH JUI[, YTBEPXKAAIOT BOCCTAHOBUTEIHHBIN
(KOMIIEHCALIMOHHBIN)  XapakTep  TIpPakJaHCKO-TIPaBOBOM  3allUTBl M  MMYIIECTBEHHOM
OTBETCTBEHHOCTH.

CynebHas mpakTUKa.

VYcranoBieHHass 3aKOHOM O KOHKYPEHIIMHM OOS3aHHOCTBh YYpeauTesiell KOMMep4ecKoi
OpraHM3alUK IPU ONPEAEICHHBIX YCIOBUAX YBEIOMIISATh AaHTUMOHOIIOJIBHBIA OPraH O CO3/1aHuU
JAHHOM OpraHM3aluy UMEET IyOIMYHO-TIPAaBOBOM XapaKTep.

ConupapHas OTBETCTBEHHOCTh JOJDKHMKOB IIO CBSI3aHHOMY C IIPEANPUHUMATENbCKON
JEATeIbHOCTBIO IPAXKIaHCKO-TIPABOBOMY 00513aTeIbCTBY IperycMoTpeHa cratheit 322 'K PO.

CornacHo nyHkry 3 cratbu 2 I'K P®, ero HO p M He Ip IMEHSIOTCA K OTHOIICHHUSM,
OCHOBAaHHBIM Ha aJMUHHCTPATUBHOM IOJYMHEHHUU OJHOW CTOPOHBI APYroil, €cilii HHOE He
IIPEYCMOTPEHO 3aKOHOAATEIBCTBOM.

3aKOH O KOHKYPEHIIMM TAaKOro yKa3aHHs HE coAepkuT. HanmpoTuB, B COOTBETCTBUU C HUM
mrpad Hajaraercsi AaHTHUMOHOIOJBHBIM OpPraHOM B aJIMUHHCTPAaTUBHOM TIOpSIKE W,
CJIEOBATENBHO, SBISIETCS MEPOM aJIMHUHUCTPATUBHOM OTBETCTBEHHOCTH. IIpaBuna I'K PO Ha
JAHHBIE OTHOIIEHUSI HE pacrpocTpanstorcs (nHpopMaronHoe nucsMo Ilpesuauyma BAC PO
o1 30.03.1998 N 32).

Crarbss 3. ID'paxkaaHckoe 3aKOHOJATEIIbCTBO W HWHBIE AaKThl, COJEpKAIIUE HOPMBI
IPaXXIaHCKOTO MpaBa

KomMMmeHTapuii k cratee 3

1. TlonsTue. I'paxkgaHcKoe 3aKOHOAATENLCTBO (B IIMPOKOM CMBICIE) - 3TO BCSI CHCTEMA
IIPU3HAHHBIX TOCYIapCTBOM HMCTOYHHMKOB, COJIEpKAIIMX HOPMBI TIpakJaHCKOTO IIpaBa,
neiictBytonux B Poccuiickoit @deneparuu. Kpome 3ak0HOB U MOJA3aKOHHBIX aKTOB K HICTOYHUKAM
IPaXXIaHCKOTO MpaBa TAK)KEe OTHOCATCS:

- oOmenpu3HaHHble MPUHLIUIBI U HOPMBI MEXIYHApPOIHOTO TpaBa M MEXKIyHapOIHBIC
10roBOPHI PD;



- 00bI4au /1e710BOro 060poTa.

B OykBaibHOM CMBICIIE, B COOTBETCTBUM C KOMMEHTHUPYEMOH CTaThei, Tpa’kIaHCKOe
3aKOHOJIATEIILCTBO BKJIIOYACT B CEOSI JIUIIIb!

a) I'paxkjaHCKMil KOJIEKC;

0) IpUHSATHIE B COOTBETCTBUU C HUM (e/iepabHbIC 3aKOHBI.

2. OcunoHo# npuHuuI. [lo Koncturynuu PO rpaxnanckoe 3aKk0OHOJATENBCTBO HAXOAUTCSA
B BeaeHuM Poccuiickoil ®enepanuu. OTO 3HAYUT, 4YTO BONPOCHl TPaKJAHCKOTO IpaBa
OTIPENIENAIOTCSA U B OCHOBHOM PETYIHUPYIOTCS (heiepaTbHBIMU IPABOBBIMU aKTAMHU.

3. lleHTpanbHOE TONOXKEHUE CpPEeAM MCTOYHHUKOB TIPAXKIAHCKOIO IpaBa 3aHUMAET
I'paxnanckuii konekc P®. Konekc noarorosieH u npuHAT B cepenune 1990-x - nagane 2000-x
IT. B TPEX 4YacTSIX M OXBAaTbIBA€T OCHOBHOE COJIEpP)KaHUE TIPa)XKAAHCKOro MpaBa (Kpome
MHTEJUIEKTYaJIbHOU COOCTBEHHOCTH), COOTBETCTBYIOIIEE COBPEMEHHBIM MHUPOBBIM CTaHIApTaM.
B cBsi3u ¢ comepxanmem 'K PO u mectoM, 3aHMMaeMbIM UM BO BCEUW CHCTEME MCTOYHUKOB
IpaXJaHCKOTO IIpaBa, BCE HMHBbIE HOPMATHBHBIE AaKThl IO TPaXXIAHCKOMY IpaBy JOJIKHBI
npuHUMaThes B cootBeTcTBuu ¢ 'K PO.

4. IlpaBoBbIE€ aKTBl B COOTBETCTBMM C KOMMEHTHPYEMOM CTaThbel MOXKHO NPEACTaBUTH B
BUJIE CIIEIYIOUICH cXeMBbI (10 YOBIBAHUIO IOPUIMUECKOM CHITBI):

3aKOHH
(KoncTuryuus, T'paxIaHCKUY KOIekKC,
benmepasibHEIE 3aKOHH)

[Ton3aKoOHHEE HOPMATVBHEIE aAKTEBL

Yxaze [Ipes3uneHTa [locraHoBJeHUs IIpaBUTeNLCTBA

BenmomMcTBeHHEE HOPMATVBHEIE aAKTEBL

CynebHas mpakTHKa.

Wznannbiii cyobexkrom Poccuiickoit denepanuy Uiy €ro OpraHoM HOPMATUBHBIA akT 00
00s13aTeNIbHOM TOCYJAPCTBEHHOM PErucTpaliiy JOrOBOPOB, Uil KOTOPBIX (eiepaIbHbIM 3aKOHOM
Takasi TOCYAapCTBEHHAs! PErUCTPallUsl HE YCTAaHOBIEHA, HE MPUMEHSAETCS apOUTPaXKHBIM CYZIOM,
Kak OpoTuBOpevamuid  Hopmam  ['paxnmaHckoro  komekca  Poccuiickont  ®denepauuu
(uadopmarmonHoe nuceMo IIpesunnyma BAC PO ot 16.02.2001 N 59).

Hayxa.

[To Bompocam Tpa)<IaHCKOTO 3aKOHOAATENbCTBA B HAIICH CTpaHe €CTb M MpPOOJIEMBl,
TpeOyromue ganpHelIe pa3padoTku u pemenns. OAUH U3 TaKUX BOMPOCOB - ITO CyIeOHBIC
npeueaeHThl. BricokokBanupuIpoBanHas padoTa IOPUCTOB - 3TO JAEATEIBHOCTb, CTPOTO
OCHOBaHHAasi Ha 3aKOHE M B TO JK€ BPEMS YYHMTHIBAIOIIAs OMNBIT (MPAKTUKY) MPUMEHEHUS
3aKOHOJATENbCTBA. [IPUHATO CUMTAaTh, YTO STOT OMBIT BBIPAKACTCS B MPABOMOJIOKCHHUSX,
3aKpEIUIIeMbIX, KaK MpPaBUJIO, B aKTaX BBICHIMX CYIEOHbIX HMHCTAHIMHA (B YacTHOCTH, B
noctaHoBieHusX Koncrurynnonnoro Cyna P®, Ilnenyma Bepxosnoro Cyna P®, Ilnenyma
Breiciiero ApGutpaxnoro Cyma P®). Bwmecte ¢ Tem, BO3MOXHO, €CTb OCHOBaHHUS B
COOTBETCTBUHU C MHUPOBBIM OIIBITOM JJISl IPU3HAHUS B Ka4eCTBE MCTOYHHMKA TPAXKIAHCKOTO MIpaBa
TaKXKe U CyIeOHBIX MPELEJCHTOB KaK TAKOBBIX - 00pa3I0B MPABOBOIO PELICHHUS CBOCOOPa3HBIX
CllyyaeB JKU3HH, KOTOpbIe OEpyTCs 32 OCHOBY DPELICHHMs AHAJIOTUYHBIX JKU3HEHHBIX CIIy4acB
IPYTUMH CyJIaMH.

Jlpyroii mpoONeMHBIH BONPOC - 3TO JOTOBOPHL. B COOTBETCTBHUM C MPUHIMIIOM
JMCIIO3UTHBHOCTH JIOTOBOPBHl B TPAXKJIAHCKOM IIpaBe SBJSIOTCA HE TOJBKO HOPUANYECKUM



(akTOM, HO ¥ UCTOYHHUKOM IpaB U O00S3aHHOCTEH Il NaHHBIX CyOBEKTOB. B 3TOM OTHOLIEHHH
OHH SIBJISIIOTCS KATETOPHAMHU, OJIM3KMMHU K UCTOYHHMKAM IpaBa. B psne ciydaeB 1OrOBOPBI MOTYT
IIPOJOJIKATh JEUCTBOBATh U B TE€X CUTYaLMIX, KOI[A II0 COOTBETCTBYIOLIEMY BOIIPOCY U34AETCS
3aKOH (€CJIM, IOHSATHO, 3aKOH HE KacaeTCcsi MYMEHHO JAHHBIX KOHKPETHBIX OTHOLIEHUH - M. 2 CT.

422).
Cratps 4. [leiicTBHE rpayKJaHCKOIO 3aKOHOJATEIbCTBA BO BPEMEHU
KomMMmeHTapuii k crathe 4

1. OOmenpaBoBoi NpUHIMI '"3aKOH HE HMMeeT OOpaTHOM cuibl" MPEIyCMOTPEH U B
KOMMEHTUPYEMOMN cTaThe. DTO MPABWIO UMEET UCKITFOUEHHUS:

- 3aKOH MPSAMO PacCHpOCTPAHSET CBOE JEHCTBUE HA OTHOLIEHMS, BO3HMKIIHME O €ro
IOPUHATHUS (MMEEeT 00paTHYIO CUITY - CM., Hamp., Penepanbublit 3ak0H oT 30.11.1994 N 52-03 "O
BBEJICHUU B JelicTBUe yacTu nepBoi [ paxxnanckoro koaekca Poccuiickoit denepanun'");

- HOpPMBI TIPUHATOTO 3aKOHAa MO OOImeMy TMpaBUIy HE pPacHpOCTPAHSIOTCS Ha
CYILECTBOBABIINE (JJISIIUECS) OTHOLIEHUS IO MPUHATHUSA 3aKOHA (CM., Harp., cT. 422 ['K).

Hayxa.
[Tpuniun, ucKIOYarOmUKi 00paTHOE NEHCTBHE HOPM, SIBJSIETCS NMPU3HAHHBIM HE TOJIBKO
UL TPAXKIAHCKOTO, HO W Ui psija Japyrux otpacieid. OcoOblii mHTepec mpuobperaer, B
YaCTHOCTH, YTOJIOBHOE IIPABO, KOTOPOE MOCIEI0BATEIBHO UCXOAUT U3 TOTO, YTO OOPATHYIO CUITY
MMEET TOJIbKO YIOJIOBHBIM 3aKOH, YCTPAHSIOIIUN IIPECTYIHOCTb JAESIHUS, CMAIYAIOIINUI
HaKa3zaHUe WJIM MHBIM 00pa3oM YITy4YIIAroIIUi IMOJIOKEHUE Jua... B orauume ot YrojaoBHOTO
kozaekca, ['K mpu pemenun Bornpoca 06 006paTHO# cuiie 3akoHa NOJ00HOH quddepeHnnanun He
npoBoauT. OAHAKO 3TO HE 03HAYAET, YTO IPaKJAHCKOMY MPaBY y4eT BO3MOKHBIX MOCIEACTBUN
MIPUMEHEHHsI TPUHIUIIA 00paTHOM CHIIBI BOOOIIE HEU3BECTEH.
M.HN.bparunckuit

2. B menom enmumHooOpasHble mnsi Poccwiickoit ®depepanuu MOJOXKEHUS O MOPSIKE
BCTYIUICHUS B CUJIy 3aKOHOB, YKa30B, IOCTAHOBJICHUI, a TAKXKE O JCUCTBUHU UX B IIPOCTPAHCTBE U
10 KPYT'y JIMI] B PABHOW MEPE OTHOCATCS U K T'PAXIAHCKOMY 3aKOHOATENIbCTBY.

CynebHas mpakTUKa.

JloroBop apeH bl HEABMKUMOTO UMYIIIECTBA, HE MPEAYCMAaTPUBAIOIIUN YCIOBUS O TUIaTe 3a
MOJIb30BAaHME MMYIIECTBOM, SIBISIETCS  3aKJIIOYCHHBIM, IIOCKOJIBKY  3aKOHOJATeIbCTBO,
JeiCTBOBABILIEE HA MOMEHT 3aKJIIOYCHHUS J0TOBOpa, HE 3alpelnaio rneperaBaTb UMYIIECTBO 0e3

B3MMaHUS IUIATHI 32 ero ucnojib3oBanue (IloctanoBnenue denepanbHOro apOUTPAKHOTO Cy/Aa
3anaano-Cubupckoro okpyra ot 04.07.2005 N ®04-3139/2005(11536-A03-22)).

Cratps 5. OObIuau 1e10BOTO 000pOTa
KoMMmeHTapuii k cratee 5

1. B omimumne or oOblYasgs B IIMPOKOM CMBICIE M CIIOKUBIICHCS MPAKTUKH, OObIUait
JeTIOBOTO 000pOoTa BO3BEIACH KOMMEHTHPYEMOH CTaTbeil B paHr HMCTOYHUKA TPaXKIAaHCKOTO
npaBa, opuandeckoir HopMbl. 'K HEOHOKpAaTHO OTChIIAET K 0OBIUAIO JIEJIOBOTO 000pOTa KaK K
PEryIATOpY NPEANPUHUMATENBCKUX OTHOIIEHMH (1. 2 cT. 459, m. 2 ct. 474, ct. 1006 u 1p.).
OObruan 71e10BOTO 00OpOTAa MOTYT OBITH 3a(UKCHPOBAHBI B CIHEHMAIBHBIX JTOKYMEHTaX,
HanboJiee N3BECTHBIN U MPUMEHSEMbIN U3 KOTOPBIX - MPAaBHUJIA TOJKOBAHUS TOPTOBBIX TEPMUHOB
"MukoTepmc", TOAroTOBIEHHBIE MEXIyHapOIHON TOProBOi ManaToi.



CynebHas mpakTHKa.

Pa3zmMernenne yauuHOM BhIBECKH (TaOJIMUYKK) C HAMMEHOBAaHHMEM IOPHIMYECKOTO JIMIIA KaK
yKa3aTessl €ro MECTOHAXOXJIECHUS WIM 0003HA4YeHUs MECTa BXOJa B 3aHMMAeMoOe MOMEIICHHUE,
3aHWE WM Ha TEPPUTOPHIO SIBIAETCS OOIIEpaCHpOCTPAHEHHOW NMPAKTHUKOW U COOTBETCTBYET
CIIO)KUBIIMMCS Ha Tepputopuu Poccun oObiyasiM J1e10BOro 0060poTa. YKazaHue IOPUIMUECKUM
JIMIIOM CBOETO HaMMEHOBAHUS Ha BhIBECKE (TaOIMYKE) MO0 MECTY HaXOXKICHHUS MpecieyeT UHbIE
LeJIM ¥ HE MOXET paccMaTpuBaThCs Kak pekinama. CBeieHus, pacnpocTpaHEHHE KOTOPHIX MO
(dbopme U coAepIKaHuIO SBISETCS VIS FOPUANYECKOTO JIMIA 00s3aTeIbHBIM Ha OCHOBAaHUH 3aKOHA
Wi oOblyasi J1eNoBoro o0opoTa, HE OTHOCATCA K PEKIaMHON HMH(OpMAaIMi HE3aBHCUMO OT

MaHepbl HUX UCIOJIHEHUS Ha COOTBETCTBYIOLIEH BbIBeCKe (MH(POPMAIMOHHOE IHCHMO
IIpesuauyma BAC P® ot 25.12.1998 N 37).

2. OOplyan 7€N0BOr0 000pOTa, SBJSISICH CAMOCTOSITETIBHBIM MCTOYHUKOM TPasKJaHCKOTO
npaBa B MpEOIpUHUMATENbCKOM cdepe, HMEIT TeM HE MEHee BCIIOMOTATeNbHYIO,
JOTIOJTHUTEIBHYIO POJIb B perynupoBaHud. KoMMeHTHpyeMass HopMa ompenenseT 0e3ycloBHOE
BEPXOBEHCTBO 3aKOHA M MOJIOKEHHUH JJOrOBOpa HaJl 00bIYasiMu J1€JI0BOro 0060poTa.

Hayxa.

Bmecre ¢ Tem u3 yncna oObr4acB ("0OBIYHO MpenbsABISEMBIX TpeOoBaHUI'") y HAC 0c000
BBIAICTISIIOTCS 00bI9an genoBoro obopora (ct. ¢r. 5 um 309 I'K). OHu mpencTaBisioT coOoii
oObIYan, CIOXKUBIIHECS H IIHPOKO TMPUMEHSEMble B cdepe MNpeAnpuHUMATEIbCKON
JESITeLHOCTH, T.€. TOPrOBbIE 00BIYaM B MX KJIACCUYECKOM, TPAJAULIMOHHOM MOHMMAaHUU. JIHib
Takie O0BbIYaM MO TMPSIMOMY YKa3aHHIO T'Pa)JTaHCKOTO 3aKOHA MPHMEHSIOTCS MO CYIIECTBY B
Kau4eCTBE IPaBOBOY HOPMBI.

E.A.CyxaHoB

Cratps 6. [IpuMeHEHNE I'PpaXKJAHCKOTO 3aKOHOAATENBCTBA 110 aHAJIOTUH
KomMMeHTapuii k cratese 6

AHanorusi rpaxxJJaHCKOTO 3aKOHAa, OMpeeeHHass KOMMEHTUPYEMOM CTaThel, JOCTaTOYHO
AKTUBHO HCIIOJIb3YETCSI MPABOMPUMEHUTENSIMU M CYIOM. AHAJIOTUs TPaXJAaHCKOrO IpaBa B
oTpeJieieHHOW Mepe ecTh nmpuMeHeHue codctBeHHo cT. 1 'K, comepkamieii oCHOBHBIE Hadana
IPaKJIAHCKOTO 3aKOHOATENIbCTBRA.

CynebHas mpakTUKa.

Jluno, B wuHTEpecax KOTOPOIO YCTAaHOBJIEHbl OIPaHUYEHMs], BIPAaBE BIOCIEACTBUU
0JI0OOpUTH CJIENIKY, COBEPUICHHYIO C MOPOKaMH, YHOMSAHYTHIMU B cT. 174 'K P®. ITockoabKy
JaHHAs HOPMa HE COAEPIKUT MOJI0KEHUH 00 0100peHnn cienok, B cuiy cT. 6 'K PO k takum
OTHOLICHUSIM cliefyeT NpuMeHsTh 1. 2 cT. 183 I'K P®, perynupyromuii ¢xo Hble OTHOILIEHUS
(ananorus 3axona) (Iloctanosnenue Ilnenyma BAC ot 14.05.1998 N 9). CornacHo nyHKTy 1
crarbu 417 I'K P®, eciiu B pe3ynpTaTe M3/aHUs aKTa TOCYIAapCTBEHHOIO OpPraHa HMCIIOJHEHUE
00s3aTeNIbCTBA CTAHOBHUTCS HEBO3MOXKHBIM TOJHOCTBIO HJIM YaCTMYHO, OO0S3aTeNIbCTBO
MIPEKPALIAETCS TOJHOCTHIO WM B COOTBETCTBYIOLIEN yacTH. CTOPOHBI, IIOHECIINE B PE3YNbTATE
3TOTO YOBITKH, BIIpaBe TPeOOBATh WX BO3MeIIeHus, ucxoas u3 crareit 13 u 16 Konmekca, koTopsie
YCTaHABIMBAIOT OJMHAKOBBI MOPSIOK BO3MELIEHUS MNPUYMHEHHBIX T[PaXIAaHUHY WU
IOPUMYECKOMY JHUIly YOBITKOB B pe3ylbTaTe HE3aKOHHBIX ACWCTBHM (O€3MeCTBUS) Kak
rOCyIlapCTBEHHBIX AKTOB, TaK U OPraHOB MECTHOTO caMoymnpasiieHus. OTcrona ciemyer, uTo
yKa3aHHbIE YOBITKA MOTYT BOHUKHYTh M TIPU U3JJAHUU aKTa OpraHa MECTHOTO CaMOYITpaBIICHUS,
B TOM YHCJIE JETAIOIIEro HEBO3MOXKHBIM HUCIOJHEHUE 00s13aTeNnbcTBa. Bompoc o mocneacTBusx
U3JaHUS OPraHOM MECTHOTO CaMOYIPABJCHHS aKTa, CIENABIIETO HCIOJHEHHE 00s3aTeIbCTBA
HEBO3MO)KHBIM, 3aKOHOM IIPSIMO HE YpETYJIHpOBaH, MOJUIEKUT NPUMEHEHUIO NMYHKT | ctatbu 6



I'K P® (ananorus 3axona). CxoqHble oTHOIIEHHs peryaupyeT cratbd 417 Koaekca, koTtopas
JOJDKHA TPUMEHAThCA K  pacCMaTpUBAaEeMbIM OTHOWIEHUSM (MH(GOPMAIIMOHHOE IHCHMO
[Ipesuaguyma BAC P® ot 21.12. 2005 N 104).

Cratps 7. 'paxknaHcKkoe 3aKOHOAATENBCTBO U HOPMBI MEXAYHAPOAHOIO IIpaBa
KomMmeHTapuii k cratee 7

CynebHas mpakTHKa.

ApOuTpakHBIN CyJ HpU pa3pellieHud CIopa, BBITEKAIOIIEr0 M3 BHEIIHEAKOHOMUYECKON
CHEIKHU, PEryIMpyeMOH IO COTJAIIEHUI0 CTOPOH POCCUIICKMM MpPaBOM, HO OTHOLIEHUS IIO
KOTOpOl MOANAjarT IMOoJ AEWCTBHE MEXAYHAPOAHOIO JOTOBOpPA, YYACTHUKOM KOTOPOTO
asisgercs Poccuiickass @enepanus, pykoBOJACTBYETCS B cuily myHKTa 4 cratbu 15 Koncrurynun
Poccuiickoit @enepauuu (ctarbs 7 I'paxkaanckoro koaekca Poccuiickoit @eneparnun) HopMaMu
MEXAYHapOAHOTO JIOTroBOopa. Bompockl, HE yperynupoBaHHbIE MEXIYHApOIHBIM JIOTOBOPOM,
PETYIHUPYIOTCST POCCUHCKUM mpaBoM (uHpOopMarmonHoe muckMo Ilpesumuyma BAC PO or
16.02.1998 N 29).

I'1asa 2. BOSHUKHOBEHUME I'PAYKJIAHCKHX ITPAB Y OBSI3AHHOCTE,
OCYHWECTBJIEHHUE U 3AIIUTA I'PA’KJIAHCKHUX TIPAB

KoMMmeHTapuii k riase 2

B rpaxnaHCKOM 3aKOHOJATENbCTBE KaXJIOMY CYOBEKTHBHOMY MpaBy TaK WJIM HHaue
IPOTHUBOCTOUT OO0sf3aHHOCTh. JIMIO, HajgeneHHOe TpaXIAHCKHUM MpaBoM (IPaBOMOYHEM),
IOPUJIMYECKH CBSI3aHO C HHBIM JIMIIOM, HecymiuM "oTBeTHyro" oOs3aHHOCTb. Takue
MHOT000pa3HbIe IOPUMUECKIE CBSA3H B HAYKE UMEHYIOTCS IPaXIaHCKUMH MPABOOTHOIIECHUSMH.

I'paxxmaHckoe MPaBOOTHOLICHME - ATO CKJIAABIBAIOLIAsICS HAa OCHOBE TI'PaXKJIaHCKO-
NPAaBOBBIX HOPM CBSI3b MEXAY CYObEKTaMH TpPaXIAHCKOIO IIpaBa dYepe3 HUX IMpaBa U
00513aHHOCTH, OCYILIECTBIIEHUE KOTOPBIX 00ECIICUNBACTCS TOCYIAPCTBOM.

I'pasxxjaHckoe NMPaBOOTHOIIEHUE - OJHO M3 (PyHIAMEHTANbHBIX MOHSATHHA TPaKIaHCKOTO
[paBa, M3YYEHUIO KOTOPOTO IMOCBSIIEHHI MHOTOYHCICHHblEe wHccienoBanud. [maBa 2 T'K
MOCTPOEHA HA YUEHUH O TPaXKJAaHCKOM MPABOOTHOIIECHUH U COAEPKUT HOPMBI, JJIS YSICHEHUS U
KOMMEHTapUeB K KOTOPBIM HEOOXOAMMO OOpaTUTHCS K OCHOBHBIM HAayYHBIM KaTErOpHsM,
BbIPa0OTaHHBIM LIUBUIMCTHKOM.

1. CocTaB rpakJaHCKOTO IPAaBOOTHOIICHHUS BKIIIOYAET B ce€0sl CIIeIyIOINE FIEMEHTHI:

- CyOBEKTHI;
00BEKT;
coJiep>KaHue.

2. CyOBbeKTaMHu TpakIaHCKOTO MTPABOOTHOLICHHUS TIPU3HAIOTCS:

- TpaXkJ1aHe;

- IOpUANYECKHE JIHILIA;

- Poccuiickas ®@epepauus, ee CyOBbEKTH, MYHHUIMIAJIbHBIE OOpa3oBaHUs (CM.
koMMeHTapui k ri1. 5 I'K).

3. OOBEKTOM TPakJaHCKOTO MPaBOOTHOIICHHs (B Hambosiee oOIeM BHE) MpPU3HAETCS
moboe Onaro (MarepuagbHOE W HEMaTepUajbHOE), MO TIOBOJAY KOTOPOTO BO3HHUKAIOT U
OCYIIECTBISIOTCS TpakJaHCKUE TMpaBa M oOs3aHHOCTH. IlepedyeHb OCHOBHBIX OOBEKTOB
IpaXXJaHCKUX IIPaBOOTHOLIEHUH coaepxkutes B cT. 128 I'K.

4. lleHTpanbHBIH 3JIEMEHT TPaXKAAHCKOTO MPABOOTHOUICHHUS - €ro COAEp)KaHue, T.e.
CBSI3aHHBIE MEXIY CO00H CyOBEKTUBHOE MPABO U CYOBEKTUBHAS 00513aHHOCTH YYaCTHUKOB.

CyOBbeKTHBHOE Tpa)KIaHCKOE MPaBO IMPEICTABISET NPUHAMICKAIIYI0 CYOBEKTY Mepy
JI03BOJICHHOTO (CBOOOHOTO) MOBEICHUS, 00€CIIEUNBAEMYIO TOCYIapCTBOM.



OCHOBHBIM CPEICTBOM OOECIEUYEHUsI TOCYIApCTBOM CYOBEKTHBHOTO IIpaBa SBIISETCS
BO3JI0O)KEHHE Ha JApPYroe JMI0 WIA JIML CYOBEKTUBHOW IOPUIMYECKOM OOS3aHHOCTH, T.C.
NPEANMUCaHHON CYOBEKTY MEpPhI I0JDKHOTO, HEOOXOJMMOTO TTOBEACHUSI.

5. Knaccugukamus TrpakJaHCKUX TPABOOTHOIIEHUH MMEeT Ba)KHOE 3HA4YCHUE IS
OTIpeNIeNIeHUs] COJepKaHUs JIOTOBOPA, XapaKkTepa CYOBEKTHUBHBIX IpaB, BblOOpa crocoba HX
3aIIUTBHI.

B nutepartype oTMeuaeTcs HECKOJIBKO OCHOBHBIX KPHTEPHEB, MO3BOJISIONIMX Pa3AeisTh
MPABOOTHOIICHUS HA TPYIIIbI:

a) COOTHOCHUTEIBHO C MPEIMETOM I'PaKAaHCKO-TIPABOBOTO PETYIUPOBAHUS:

- UIMYLIECTBEHHBIE;

- TMYHBIE HEMMYIIECTBEHHBIE, CBA3aHHBIE C UMYIIIECTBEHHBIMU;

- TMYHBIE HEMMYIIIECTBEHHBIE, HE CBA3aHHBIEC C UIMYIIIECTBEHHBIMH;

0) o xapaktepy CyOBEKTHOTO COCTaBa:

- abCOJIIOTHBIE MPABOOTHOIIEHUS - YETKO OIpE/eNIeHa JIUIIb OJJHA CTOPOHA, 00JaAaromas
CyOBEKTUBHBIM IMPABOM, a Ha JPYrod CTOPOHE - HEONPEACICHHOE MHOKECTBO JIMII, O0S3aHHBIX
BO3/ICP)KUBATHCS OT HAPYIICHUS YKa3aHHOTO CyObEKTHBHOTO IPaBa;

- OTHOCHUTEJbHbIE TPABOOTHOIIECHHS - B HUX BCE CYOBEKTHI TOUHO, TOUMEHHO OIPEeNICHBI;

B) TI0 CIIOCO0Y peain3anuu cyObeKTUBHOTO IpaBa (yIOBJIETBOPEHUS HHTEPECa):

- BemHble (BUA aOCONIOTHBIX), OOYCIIOBJCHHBIE MNPSMON, HEMOCPEIACTBEHHOW CBA3BIO
yIIPAaBOMOYEHHOTO JIMIa C OOBEKTOM (BElIblO), MO3BOJSIOMIEH JIOCTUTHYTH H3BECTHOTO
MMYIIECTBEHHOTO pe3ylbTaTa MyTeM CBOMX COOCTBEHHBIX aKTHUBHBIX NEMCTBUH (HAmp., MpaBo
COOCTBEHHOCTH);

- 00s13aTeNbCTBEHHBIE (BUA OTHOCHUTENIBHBIX), BOSHUKAIOLINE HA CBSI3M MEXIY JHUIIAMHU U
MO3BOJISIOIIME  JOCTUIHYTh ~ MMYLIECTBEHHOTO  pe3yibTaTta IO  00s3aTeIbCTBY — HE
HETMOCPECTBEHHO, a JIUIIb Yepe3 BHIIIOJHEHNUE 00S3aHHOCTH JPYTUM JTUIIOM;

r) 10 (QyHKIHUAM:

- PEryNATUBHBIC, T.€. YCTAHABIMBAIOIINE /ISl JIUI IOPUIMYECKHE TIpaBa U 00S3aHHOCTH IO
COBEPILEHUIO ONPECTICHHBIX AEUCTBUI UITH MO BO3JACP)KAHUIO OT HHX;

- OXpaHUTENbHBbIE, MPEIYCMATPUBAIOIIME NPUMEHEHHE K MPABOHAPYLIUTEIIO MeEp
rOCyJapCTBEHHOTO MPUHYKJICHHS.

6. KOpunnueckas cBs3b MEXIy JIMLIAMHU Yepe3 MX IMpaBa U OOS3aHHOCTH BO3HMUKAET Ha
OCHOBAaHWU KOHKPETHBIX JKU3HEHHBIX OOCTOATENHhCTB: JACUCTBHI wuiu coObrTmil. Takue
00CTOSTENILCTBA HA3BIBAIOTCA B IPAKIAHCKOM IIPaBe I0PUIHUECKUMHE (paKTaMu.

Hayxa.
HOpunuueckumu (pakTamMu HazbIBalOTCA OOCTOSITENBCTBA, C KOTOPBIMH HOPMBI TIpaBa
CBSI3bIBAIOT BOBHUKHOBEHHE, N3MEHEHHUE WM MTPEKPAIEHUE IPAXKTAHCKUX IPaB U 00s3aHHOCTEH.
M. 4. Kupunnosa

IOpunnueckumu ¢daktamu SBISIOTCS COOBITHS M aeiictBus. llocnenHue MoOryt OBITH
NIPaBOMEPHBIMU M HEMpaBOMEpHbIMH. K mpaBOMEpHBIM [EHCTBUAM OTHOCST, B YaCTHOCTH,
aJIMUHUCTPATHUBHBIC AKThI, CICJIKH U T.1I.

Cratbs 8. OcHOBaHUS BOSHUKHOBEHUS IPAXKIAHCKUX MPaB U 00s13aHHOCTEN

KoMMeHTapuii k ctathe 8

1. KomMmeHTHpYyeMasi CTaThsl COJIEPKUT HEUCUEPITBIBAIONINH ITepeyeHb Hanboee 3HaYUMBbIX
U PACIpOCTPAaHEHHBIX B MMYIIECTBEHHOM OO0OpPOTE OCHOBAaHUHN (FOpUAMYECKHX (DAKTOB)

BO3HMKHOBEHHUS TPAXKIAHCKHX TpaB W 00s3aHHOCTEW. PasmuynHple 1O mpupoje, XapakTepy
BO3HHUKAIOIINX MPAaBOOTHOILIEHHH, TOCIIECTBUSIM B pacCCMaTPUBAEMOI HOPME 3TH IOPUIUUYECKUE



(akThl TpECTaBIICHBI UCKIIOUYUTEIHHO KaK 00CTOSTENbCTBA, "MAIONINE KU3HB" CYyOBEKTHBHBIM
paBaM U 00SI3aHHOCTSIM.

Hayxa.
3aK0H COJeP)KUT HOPMY, 00IIee PABUIIO, MOJIEIb, ONIPEIEIISIONINE COJIEPKAHUE TPABOBBIX
orHomeHni.  YtoObl  HOpMma  3apaboTana, MpHUMEHsJIach, HEOOXOJMMO  HaIU4He

NPEIYCMOTPEHHBIX €10 OCHOBAHUH, O] KOTOPHIMH MTOHUMAIOTCA (PaKTUYECKHE 00CTOSTENBCTBA,
MMEHYEeMbIe IOpUIMYECKUMH (PaKTaMu, Ha OCHOBE KOTOPBIX BO3HUKAIOT MpaBa 1 o0si3aHHOCTH. C
HaJU4UMeM WU OTCYICTBUEM OCHOBAHMM 3aKOH CBS3bIBA€T HACTYIUICHUE IOPUIUYECKUX
IIOCJIECTBUM.

Bo3HukHOBeHHE OJHUX (AKTOB 3aBUCHUT OT BOJIM IOPUAMYECKHX U (PU3MUECKUX JIHII,
IpYyrux - He 3aBUCHT. llepBble Ha3bIBAIOTCS JACHCTBUAMH, BTOpbIE - coObITHsAMH. Hamnbomee
pacIpoCTpaHEHHBIM OCHOBAaHUEM BO3ZHUKHOBEHUS IPAKIAHCKUX IIPAB ABJISIOTCS JEHCTBHUSL.

T.E.AGoBa

2. IlyHKT 2 paccMaTpuBaEMOU CTaTbU COJAEPKUT JIBA BAKHBIX acleKTa.

[epBrIil ompenenseT HEOOXOAUMOCTh Ui BOZHUKHOBEHHS HEKOTOPBIX IpaB HE OJHOTO
opuandeckoro ¢akra, a Heckonbkux. B m 2 cr. 8§ 'K B KkadecTBe IOMOITHHTETHHOTO
IOPUINYECKOTO (paKkTa Ha3bIBAeTCs roCyJapCTBEHHAs! PErHCTpalys IpaBa Ha UMYIIecTBO. Takue
OCHOBAHUS IPAKJAHCKUX NTPAaBOOTHOIIEHNUH B JINTEPATYPE UMEHYIOTCS CIOKHBIM IOPUANYECKUM
COCTaBOM WJIM CJIOKHBIM opuanueckuM ¢axktoM (O.A. KpacaBuukos).

Bropoii acrekT Takxke CBsi3aH ¢ HEOOXOAMMOCTBIO TOCYIAPCTBEHHOW PErucTparuul s
npuoOpeTeHus mpasa. B mpakTuyeckoM MMYIIECTBEHHOM O0OpOTE 3TO OCHOBaHHE HpUoOpeso
BeChbMa BA)XKHOE 3HaueHHe, ONM3KOe K IMpaBoco3jaroiieMy obOcrosTenscTBy. K mpumepy,
OOJIBIIMHCTBO CIENIOK C HEIBMKMMBIM HMYIIECTBOM IPOYHO CBSI3aHbI C TOCYAApPCTBEHHOM
perucrpanuei nepexoaa rnpasa Ha 3TO UMYLIECTBO OT OJHOIO JIMLA K ApyroMy. Bmecre ¢ Tem
3TO oOlIee MPaBWJIO 3HAET psAA HCKIOYeHUH. Hampumep, NpuHSATOE HACIEACTBO MPU3HACTCS
IIPUHAUIEKALIUM HACJIEIHUKY CO JIHS OTKPBITHA HACIEACTBA HE3aBUCUMO OT BPEMEHHU €TI0
(aKTHUECKOTr0 MPUHATHS, a TaKKe HE3aBHCHMO OT MOMEHTa rOCyJapCTBEHHOW PETrHUCTpaliu
IIpaBa HacleAHMKAa Ha HAaCJIEICTBEHHOE MMYIIECTBO, KOrJa TaKo€ IMpaBO MOAJIEKUT
rocynapcTBeHHou peructpaunu (1. 4 cr. 1152 I'K).

Hayxa.

OcHOBaHMsI BO3HMKHOBEHMS T'PXJIAHCKHX MpPaB U OOSM3aHHOCTEH XOTS M OTHOCSTCS K
opuaudeckuM ¢paktam (mpaBooOpasyrommm), ogHako mo cMeicay I'K npuobperaror usBectHoe
CaMOCTOSITEJIbBHOE 3HAYEHHUE, IOCKOJbKY B PSJ€ CIIy4acB BO3HUKHOBEHUE HOPUINYECKHX
IIOCJIECTBUI BO MHOTOM COOTHOCHUTCS € cofepxkanueM 3akoHa. B cr. 8 I'K yka3bpiBaeTcs 1eBATh
Takux "OCHOBaHMH', KOTOpbIE 3aTeM, B Iocieayroumx pasgenax u raasax ['K, neransHO
YPETYIMPOBaHbl 3aKOHOIATENEM (JIOTOBOPHI M MHBIE CAEIKH; aKThl TOCYJapCTBEHHBIX OPTaHOB U
OpraHOB MECTHOTO CaMOYIIPABIICHUS; CyIeOHbIE pelIeHHs; MPUOOpPETeHHE HMYIIECTBA I10
OCHOBAaHUSIM, JOIYCKAEMBIM 3aKOHOM, U Ap.).

Cratps 9. OcyliecTBIeHNE IPaXKIAHCKUX IIPaB
KomMmeHTapuii k cratse 9

1. OcymecTBieHne CyObEKTUBHOTO IPaXKAAHCKOTO IMpaBa - 3TO pealu3alusi MPaBOMOYMH,
JIOCTIDKEHHE ONpEIENICHHOTO pe3yibTara, YJIOBICTBOPEHHE MHTEpeca, 3aKII0UYEeHHOTO B
NpUHAISKAIEM CyObeKTy mpaBe. Brajenue u monbp30BaHue COOCTBEHHOH BEIIbIO, MPOIIECHHUE
70Jra, TMOKYyNKa M MpoJaka HMMYILECTBAa, NPUHSATHE HACIEACTBA, OMYOJIMKOBAaHHE CBOETO
NPOU3BEJICHNUS U MHOTME-MHOTHE JApYrue JIeicTBHs (pexe - Oe3/leiCTBHE), KaKue MO3BOJISET
COBEPILUTH JIUILY €T0 MPABO, U €CTh OCYIIECTBICHNE KOHKPETHBIX MPaB.



Hayxa.
CyOBeKTHBHOE TPakJaHCKOE MPaBO SBJSIETCS CBOCOOPA3HBIM IOPUINYECKUM HHCTUTYTOM
U TapaHTUEH yIOBJIETBOPEHUS CYOBEKTOM CBOMX HWHTEpEcCOB MU TOTpeOHOCTeH. B Hem
3aKperuIsieTcsl KOHKPETHBIH 00beM BapHAHTOB BO3MOXXHOTO MOBEACHUS JIHILA JUIS JOCTHXKCHHS
TOr0O WJIM MHOTO pesyinprata (uenu). YToObl yIOBIETBOPUTH KOHKPETHBIM HHTEpecC
(moTpeOHOCTh), Kak MpPaBWJIO, HEJOCTATOYHO TOJBKO MPHOOPECTH CYOBEKTHMBHOE IIPABO.
HeoOxomuMo ero  ocymecTBUTb, T.e. JI€HCTBOBaTH oOmpeleleHHbIM oOpazom. Ilox
OCYILIECTBIICHHEM TPaKJAHCKOTO IpaBa IOHUMAeTcs CBOOOJHBIH BBIOOp CyOBEKTOM
KOHKPETHOTO BapHaHTa MOBEACHUS M3 CYLIECTBYIOUICH y HEro B CHJy mpaBa Mephl (00bema)
BO3MOKHOCTEH.
b.M.I'onrano, T.M.Mnnapuonosa, B.A.Ilnernes

2.  KommeHTHpyeMas cTaThsi COJEPXKUT OCHOBHOM NIPHUHLMII  OCYIIECTBICHUS
CYyOBEKTUBHBIX TPAXKIAHCKUX MPAB - IPUHIMI JUCIIO3UTUBHOCTH, JAIOIIHMH JIUILY BOBMOKHOCTB!

a) OCYLIECTBISTH CBOM IpaBa IO CBOEMY YCMOTPEHHIO, CAMOCTOSTEIILHO BBIOMpATh HE
3aIpeleHHbIE 3aKOHOIATEILCTBOM CIIOCOOBI pean3allii CBOMX MPAaBOMOYHIA;

0) OCYyIIECTBIATH WU MPUHATH PELICHUE HE OCYIECTBIIATH CBOU IIPaBa.

B nmocnennem ciyyae mo oOiieMy NpaBHIly HEOCYIECTBIEHHOE MPAaBO HE MPEKpaIaeTcs.
OpHako B OTHENBHBIX CIIy4asX 3aKOH CBS3bIBAET OTKa3 OT IIpaBa C €ro IMpEeKpalleHUEM,
HalpuMep, 0TKa3 OT IpaBa PUHATH HACIIEICTBO IPEKPAIAET COOTBETCTBYIOLIECE IIPABO.

Cratps 10. IIpenensl ocyiecTBIEHNs IPaXKIAHCKUX IIPaB
KommeHnTapuii k cratee 10

1. Peanu3ys NpUHLUMII JUCTIO3UTHUBHOCTH TPH OCYIIECTBICHHH TPAXKIAHCKUX IIPaB,
KOMMEHTHpYeMasi HOpMa OTIPeEIsieT MPEAeibl 3TOT0 ocymecTBiIeH!sl. OCHOBHBIM MHCTUTYTOM
(MexaHU3MOM), 0OECTIEYMBAIOIIUM COOIIOACHUE MPEIEIOB OCYIIECTBICHUS IPAXKIAAHCKUX TPaB,
ABIISICTCS MHCTUTYT 3J0ynoTpeOnenuss mnpaBoM (mmkana). Illukana - 310 gelcTBus,
OCYIIECTBIISIEMbIE UCKIIIOUUTEIBHO C HAMEPEHHUEM IPUYHHUTE BPEI] IPYroMy JIHUILY.

Kpome mmkanel 'K npenycMaTpuBaeT BO3MOXKHOCTh NMPU3HAHUSA (CYIOM) TEX WM HHBIX
JEWCTBUH TaKKe HapyIIEHHEM MPEIENIOB OCYLIECTBICHUS MPaB - "370ynoTpebIeHUEM MTPAaBOM B
UHBIX (popmax".

2. He pomyckas 3moynoTpeOieHMH TpaBOM, 3aKOH YCTaHaBIMBaeT B 001acTH
OCYIIECTBICHHS TPAXKAAHCKUX IPaB OMpPEIeNCHHBIE 3alpeThl. DTO - 3alpeT MCIOJIb30BaHUS
IPaXJAHCKMX TpaB B IENAX OrPaHUYCHHUS KOHKYPEHIMH, a TaKkKe 3J0yrnoTpediaeHue
JOMUHHUPYIOLIUM TOJIOKEHUEM Ha peiHKe (a03. 2 1. 1 ct. 10 ['K).

3. OCHOBHOE TOCIIEICTBUE 3I0YNOTPEOICHNUS TIPAaBOM - OTKa3 B CyA€OHOM 3alUTe JAHHOTO
CyOBEKTUBHOTO IPaBa.

CynebHas mpakTHKa.

Breicimii - Apoutpaxssiii  Cyn  Poccuiickoit  ®enepanuu  cyutaer HEOOXOIUMBIM
PEKOMEHI0BaTh apOUTPAXKHBIM CyAaM... UMETh B BHJy, YTO MpoIleaypa OaHKPOTCTBA MOMKET
WCIIOJIb30BaThCSA B IIENSAX Iepenena COOCTBEHHOCTH, YCTpaHEHUSI KOHKYPEHTa, B CBS3U C YeM
HEOOXOIMMO TIIATENTFHO UCCIIEIOBATh KOHKPETHBIE OOCTOSATENhCTBA MO JENy C Y4eTOM
tpeboBanuii ct. 10 I'paxkmanckoro kojaekca (muckMo BAC PO ot 20.01.1999 N C1-7/Y11-61).

Cratps 11. CyneOnas 3ammuTa rpaxaaHCKUX IpaB

KommeHnTapuii k cratee 11



Hu oauH uWHOM mIpaBOBOM HHCTUTYT, KPOME€ CyAa, HE MOXKET (M HHUKOIZAa HE MOT)
o0ecreynTh HAMISKAIIYI0 U SPPEKTUBHYIO 3aLIUTY TPa)XJAHCKOTO CyOBEKTHBHOTO IIpaBa.
Bmecte ¢ TeM Mo, uYbe TMPaBO HAPYUIEHO MM OCIOPEHO, JOJDKHO HE TOJBKO
PYKOBOJICTBOBATHCSl TPAXKJAHCKUM 3aKOHOIATEIbCTBOM, HO W YYHUTBHIBAaTh IPOILIECCyabHbIC
MOMEHTHI (II0JJBE€IOMCTBEHHOCTh, ()OPMYIIMPOBKH OCHOBAHUI U MpeIMeTa HCKOBBIX TPEOOBaHHIA
U T.].), KOTOpPbIE MOTYT HE TOJBKO CHOCOOCTBOBAThH YCIIEHIHON CyneOHOM 3amute, HO U (IIpH
HETPaBWIHHOM NPHUMEHEHUH) OCJIOKHHUTH BO3MOXXHOCTh BOCCTAHOBJICHHS MIPABa.

CynebHas mpakTUKa.

Pemenne coBeta AMPEKTOPOB (HAOIIOAATEILHOTO COBETA) aKIMOHEPHOTO o0IecTBa 00
OTIpE/IeJICHNH CTOMMOCTH MMYILECTBa (BKJIOYasi CTOMMOCTb aKIUi), MPUHATOE Ha OCHOBaHWUHU
cratbu 77 @enepanbHoro 3akoHa "OO aKIMOHEPHBIX OOmIECTBax'", MOKET OBITH OCIOPEHO B
CyaeOHOM TOpsIZIKE, €CIM COBETOM JUPEKTOPOB MpPU €ro BBIHECEHHH JOMYIIEHO HapyIleHue
TpeOOBaHUM, TPETYyCMOTPEHHBIX 3aK0HOM (MH(popMannoHHoe nmuckMo Ipesuanyma BAC PO or
21.04.1998 N 33).

Hayxa.

Bcesikoe cyObEKTHBHOE I'pa)JIaHCKOE MPABO MOJUICKUT 3allUTe, a HOCUTENb 3TOro MpaBa
oOnagaeT COOTBETCTBYIOIIMM IPABOMOYMEM Ha €ro 3alluTy C [OMOULIbIO CpEICTB,
IIPEYCMOTPEHHBIX 3aKOHOAATENbCTBOM. OTO IIPABOMOYME SIBIISIETCS OJHUM U3 DJJIEMEHTOB
CyOBEKTUBHOTO T'paXJAHCKOTO MpaBa (BKIIOYas 00s3aTEIbCTBEHHOE MPaBO, BO3HUKIIEE U3
JIOTOBOP @), KOTOP bl MPOSBIISET ceOs JIMIIb B CUTYallUAX, KOTJAa KTO-TO OCHApUBAET, MOCSTaeT
VI HapyIIaeT 3TO CyObEKTUBHOE MPABO.

B.B.BurpsiHckuit

Cratps 12. CriocoObI 3aLIUTHI TPAXKAAHCKUX TIPaB
KomMmeHTapuii k cratee 12

1. B koMMeHTHpYeMOH CTaThe NPUBEICH HE3aKPHITHI IepedyeHb OCHOBHBIX CIOCOOOB
3alIUTHl TPAXJIAHCKUX IpaB. B nmuTeparype oTMeyanoch, 4TO JaHHBIE CIIOCOOBI MO OO0IIEMY
MIPAaBUITYy HOCAT YHUBEPCAIBHBIN XapakTep M MPUMEHSIOTCS IS 3aIUThI JTI000T0 CyOBEeKTHBHOTO
npasa (B.B. Butpsauckuit). Hble, He yKka3aHHbIE B pacCMaTpUBaeMOW HOPME CIIOCOOBI 3aIIUTHI
HOCST CHELUAIbHBIM XapakTep W NPUMEHSIOTCA Ul 3alUThl KOHKPETHbIX mpaB. K Takum
CIELUANbHBIM CIIOCO0aM OTHOCST, B YaCTHOCTH, TpeOoBaHHME 00 ONPOBEPIKEHUH CBEICHHIA,
MOPOYAIIUX YECTh U IOCTOMHCTBO CYOBEKTa, BUHIMKAIIMOHHBINA M HEraTOPHBIN UCKU U T.I.

CynebHas mpakTUKa.
Beibop cmocoba 3ammThl HAapYIIEHHOTO TMpaBa MPHHAUICKHUT HUCTIYy, a HE CYyOy
(ITocranosnenne BC PO ot 02.12.1998).

2. OcHOBHBIE CHOCOOBI 3AIUTHI T'PAXKIAHCKUX MPaB B IENAX YACHEHHS HUX XapakTepa U
3QPEKTUBHOCTH NPUMEHEHHS MOTYT OBbITh Kiaccu(UIMpPOBaHbl. B KauecTBe KpHUTEpHs
KJaccu(UKaIum, B 4aCTHOCTH, MOTYT ObITh H30paHbI:

a) chepa NpUMEHEHHUS;

0) METO/bI OCYIIECTBICHHUS;

B) BUJ] YIIPAaBOMOYEHHOI'O OpraHa WM JIULa;

T') pe3ysbTaThl pean3aluy TOr0 WM HHOTO Croco0a 3aIlUTHL

3. BonbmIMHCTBO CMOCOOOB 3alIUTHI, MPEIyCMOTPEHHBIX KOMMEHTHPYEMOH CTaTheH,
paccmarpuBarotcs 0oJiee neTanbHO B oTaenbHBIX HOpMax ['K. Tak, HeeHCTBUTENIEHOCTH CIIEIOK
Y IPUMEHEHUIO TOCIIEACTBUI HEACHCTBUTEILHOCTH NOCBAIICH naparpad 2 ri1. 9, KOMIeHcaIuu
MOpaJIbHOTO Bpena - naparpad 4 ri. 59, camo3amuTe rpaxJaaHCKUX Ipas - ¢T. 14 u T.1.



Bmecte ¢ Tem psx  cmocoOOB  3alUTBl  TPAKIAHCKUX TMpaB  CIEIHUAIBHO HE
periaMeHTHpyeTCsl OTIACIbHBIMU HOpMaMmM, a, HAlpoOTHUB, HMEET BCEOOIIMH Xapakrtep,
MIPOHU3BIBAET BCE I'PaXkKIAHCKOE 3aKOHOAATeNbCTBO. K TakuM criocob6aM oTHOCATCS:

a) IpU3HaHUE MPaBa;

0) BOCCTAHOBJICHHE IOJIO’KEHUS, CYILIECTBOBABIIETO JI0 HAPYIICHUS MpaBa, U MpeceueHue
JNEUCTBUN, HApYIIAOLIUX IIPAaBO WIK CO3JAIOIIUX YIPO3y €ro HapyIICHUS;

B) IPUCYXXJICHHE K UCIIOJHEHUIO 00S3aHHOCTH B HATYpE;

I') IPEKpALLEHUE WM U3MEHEHHUE NPAaBOOTHOILIEHNUS;

1) HENpPUMEHEHHE CYyJOM akTa TIOCYJapCTBEHHOIO OpraHa WM oOpraHa MECTHOIO
CaMOYIIpaBJICHUs, IPOTUBOPEYALLETO 3aKOHY.

Hayxa.

CriocoObl 3alIUThl TPAXIAHCKMX IpaB MOTYT OBITH IOJA HM3BECTHBIM YIJIOM 3pEHUS
OXapaKTepU30BaHbl B KayeCTBE HEOOXOAMMBIX JJIEMEHTOB TE€X WM HHBIX TPaXIaHCKUX
npaBooTHomeHu|. [lo cBoeMy copep:KaHUIO M 3HAUYEHUIO OHM BO MHOTHX ClIydasix oOpas3yioT
rapaHTUU TPAXJAHCKHUX MpaB - Mep, 00eCIeUNBAIOUINX UX MOJIHYIO U TOYHYIO peaH3alfio Ha
NPAaKTUKE; B LEJIOM JK€ OHM MOTYT OBITh OXapaKTepH30BaHbl B KaueCTBE CAaHKIMUH - Mep
rOCYZapCTBEHHO-IIPABOBOI0 BO3CHCTBUS Ha HAPYIIUTEN, OCHOBAHHBIX HA 3aKOHE.

Cratps 13. IIpu3HaHue HENEMCTBUTENBHBIM aKTa TOCYJAapCTBEHHOIO OpraHa WM OpraHa
MECTHOTO CaMOYITPaBJICHUS

KommMmeHTapuii k cratbe 13

1. JIroGoii aKkT opraHa rocyJapCTBEHHOH BJIACTH WJIM MECTHOTO CaMOYIPaBJICHUS IO
OTIPENICNICHUIO M3HAYaNbHO IieJecoo0pa3eH W mpaBoMepeH. OTnpaBieHue MyOJMYHON BIacTu
HEM30€KHO BJICUET MOCIEACTBUS, B TOM YHUCIIE U HEOIaronpusATHBIE U OTIENbHBIX JIUI. TeMm He
MeHee NpU3HAHME TaKOr0 aKTa HEeICHCTBUTENbHBIM MOXET ObITh (HE 0053aTenbHO)
OCYLIECTBJIEHO CYJOM IIPU HAJIMYUU JABYX OCHOBAHUM:

a) HECOOTBETCTBUE 3aKOHY UJIM MPABOBBIM aKTaM;

0) HapyIIeHHEe MPaB ¥ HHTEPECOB CYOhEKTA.

2. PaccMaTrpuBaeMBblii CIOCO0 3alUTHI TPAXKAAHCKUX MpaB CIeAyeT OTIHYaTh OT CXOXKETo,
HO MHOIO - HENPUMEHEHUs CyIOM aKTa TOCYAApCTBEHHOIO OpraHa WM OpraHa MECTHOIO
CaMOYIpaBJIEHHs, TMPOTHUBOpEYalero 3akoHy. Omiauuuss MOryT ObITh HE  TOJBKO
IIPOLIECCYaIbHOTO Xapakrepa (IIpeAMET UCKa B CYJE), HO U I'PaXJaHCKO-TIPABOBOTO, TOCKOJIBKY
IIpY IPU3HAHUY AKTA HEACHCTBUTEIBHBIM YCTPAHACTCS JAJIbHEHIIEE HAPYILIEHUE IIPAB HE TOJIBKO
3asiBUTEIIS, HO U UHBIX JIULL.

3. Ilpu3HaHue HEAEHCTBUTENBHBIM aKTa OpraHa rOCyJIapCTBEHHOW WM MYHUIMIAIBHOMN
BJIACTH, KAaK IIPaBUJIO, HE SBJISETCA OCHOBHOW LIEIBIO 3aAIIUTHl HAPYLIAEMOIo Ipasa. I aBHas
3aJaya - BOCCTAHOBHUTb HApYyLIEHHOE IpaBo. BceiencrBue 3TOro KOMMEHTHpyeMas HOpMa
IpeayCMaTpUBACT JAHHBIM CIOCOO 3alIUThl KaK MpPeIBapUTENbHBIA (HO HEOOXOIUMBIN) Ui
JAJIBHEHMIIET0 BOCCTAaHOBJICHUS IIPABa.

CynebHas mpakTuKa.

Ecou cyn ycraHoBUT, 4YTO oOcHapvBaeMblil aKT HE COOTBETCTBYET 3aKOHY WM HHBIM
MPaBOBBIM aKTaM M OrPaHUYMBAET TPAKJIAHCKHE MNpaBa U OXPAHSIEMbIE 3aKOHOM HWHTEPECHI
IpaXXJaHWHA WM IOPUAMYECKOrOo JIMIA, TO B COOTBETCTBUU co cTathel 13 I'K oH Moxer
MpU3HATh TAKOW AaKT HENCWCTBUTEIBHBIM. B TakoM € MNOpsAAKE JOJLKHBI MPU3HABATHCS
HEJICHCTBUTENIbHBIMU aKThl, COJAEpXaIIUe OTPAaHWYEHUs TMEPEMEIECHUs] TOBAapOB, YCIYyT U
(MHAHCOBBIX CPEACTB, UMESI B BUIY, YTO YKa3aHHBIC OIPAHUYCHHUS MOTYT BBOJUTHCS TOJIBKO B
COOTBETCTBUU C (helepanbHBIM 3aKOHOM, €CIH 3TO HEOOXOIUMO sl  OOeCIeYeHHS
0€30MMacCHOCTH, 3aIIUTHI )KH3HU U 3JI0POBBS JTIOACH, OXpaHbI MPUPOJIBI H KYIbTYPHBIX IIEHHOCTEH



(myukt 3 crarbu 1 'K P®) (Ilocranogienue [lnenymo BC PO u BAC P® or 01071996N
6/8).

Cratps 14. Camo3amura rpaXxJaHCKUX IIPaB
KomMMmeHnTapuii k cratee 14

CamozammTa TpakJIaHCKUX TPaB - OJUH U3 HEMHOTHX crocoOoB 3amwuthl (cT. 12 T'K),
peaNU3yIOUIUNCA TOJIBKO JEHCTBUSIMU CAaMOIO JIMIA, HAJEJICHHOTO0 IMPaBOM. OITO JIHUIO
CaMOCTOSITEJILHO 3aIMINAET CBOE MPABO OT HAPYIICHUS UM BO3ZMOXHBIX MOCATAaTENbCTB. OTHUM
13 BUJIOB CAMO3AIUTHI SBIISIFOTCS JCUCTBHS CyOhEKTa B COCTOSTHMHM HEOOXOIMMOM 0OOPOHHI (CT.

1066 TK).

Hayxa.
ITox caMo3amMTON rpakJaHCKUX MTpaB MOHUMAETCS COBEPIIEHUE YIIPABOMOUYEHHBIM JIULIOM
HE 3alpelieHHBIX 3aKOHOM JeWCTBUI (PAKTUYECKOTO MOpS/IKA, HANPABICHHBIX Ha OXpaHYy €ro
JIMYHBIX UM UMYILECTBEHHBIX IIPaB U UHTEPECOB.
B.I1.I'puGanoB

CynebHas mpakTHKa.

IIpu paspemieHun CropoB, BOHUKIIKUX B CBSI3M C 3aLUTON MpPHUHAIJIEKAILUX I'paKIaHaM
WU IOPUJIMYECKUM JIMI[AM T'PAKJIAHCKHUX MpaB MyTeM camo3amuthl (ctateu 12 u 14), cnepyer
YUUTBIBaTh, YTO CaMO3aIlIMTa HE MOXKET ObITh MpHU3HAHA MPABOMEPHOH, €CIM OHa SIBHO HE
COOTBETCTBYET CIIOCOOY U XapakTepy HapyIIeHUs] U TPUYMHEHHBIN (BO3MOXKHBIIN) Bpen sSBIsETCS
OoJiee 3HAUUTENBHBIM, YeM npenoTBpamieHHblii ([Tocranosnenue [Inenymos BC PO u BAC PO
ot 01.06.1996 N 6/8).

Cratbs 15. Bo3meneHne yObITKOB
KomMmeHTapuii k cratbe 15

1. Bo3memenue yObITKOB - HauOojee YHHBEPCATbHBIM M IIMPOKO MPUMEHSIEMBIH CIOco0
3alIUTHl CYOBEKTUBHOTO TPAXKIAHCKOTO IMpaBa. B CyIIHOCTH, MMEHHO 3TOT CHOCOO BBIpaXKaeT
OCHOBHBIE TMpPHU3HAKM MeTOAa M (YHKUUH TpaXJAaHCKO-TIPABOBOTO  PETYIUPOBAHUS -
KOMIIEHCAIlUOHHOCTb, =~ 3KBUBAJEHTHOCTb, BOCCTAHOBJICHHE YYaCTHUKOB 3KOHOMHYECKHX
OTHOIIEHHUI B UMYIIECTBEHHBIX MPaBax U JIp.

B rpaxxganckoM 3aKOHOJATENbCTBE U JTUTEpAType KpoMe TepMHUHA "YOBITKH" BCTpEUarOTCs
tepmunsl "ymiep6" u "Bpen". Ilpencrasisiercs, uyto nmoHsTus (M TepMuHbI) "yep6" u "Bpen" mo
oOmieMy npaBmily HISHTUYHBI, a "yOBITOK" - 3TO ymiepO WM Bpea, BBIPAXKECHHBIC B JICHE)KHOM
SKBHUBAJICHTE.

Hayxa.

B omimume oT BoO3MeElIeHMs Bpeda B HaType, HalIpuMep IyTeM IIPelOCTaBJICHUS
JOJDKHUKOM KPEIUTOPY BEIIM TaKOro XK€ poJia M KauecTBa, B JAaHHOM ClIy4yae MMYIIECTBEHHbBIN
MHTEPEC MOTEPIIEBIIEIO YAOBIETBOPSAETCS 3a CUET JEHEKHOM KOMIIEHCAI[MM NOHECEHHBIX UM
UMYIIECTBEHHBIX MOTEPD.

A.Il.Ceprees

2. YOBITKH B IpakJJaHCKOM IIPaBE COCTABJISIOT:

a) peaJbHBIN ymepO - pacxoJbl, KOTOPHIE JIMIO, Yb€ MPABO HAPYIIEHO, MPOHU3BEIO HIIU
JOJDKHO OyaeT MPOM3BECTH ISl BOCCTAHOBJICHMS HAPYIIEHHOTO IpaBa, a TaKXKe yTpaTa WId
MIOBPEKICHUE UMYILECTBA JIMIIA;



0) ymymieHHast BBITOJIa - 3TO HEMOJIyYEHHBIE JOXOJbI, KOTOPbIE JIMIIO, MPaBO KOTOPOTO
HapYILIEHO, MOJIYYHSIO OBl MPU OOBIYHBIX YCIOBUSX TPAKIAHCKOTO 000pOTa, eciu Obl €ro npaBo
He OBLIO HapYIIEHO.

Hayxa.

[IpenocTaBuB JuIly, 4b€ MPaBO HAPYIIEHO, BO3MOXKHOCTH TPeOOBATh OT HAPYIIUTEIsS
BO3MEII[EHUE HE TOJIBKO (DAKTHUUYECKH TTOHECEHHBIX UM PacX0JI0B, HO U PacX0JI0B, KOTOPHIE OHO
JOJKHO OyNeT MOHECTH MAJisi BOCCTAHOBIICHUS HAPYIICHHOTO TpaBa B KadecTBE OJIHOTO W3
AJIEMEHTOB PEALHOTO yIep0a, 3aKOHOJATeNh TEM CaMbIM OTKPBLT BO3MOXHOCTD IS IIUPOKOTO
WCIOJIb30BaHUs a0CTPAKTHOTO CIOCO0Aa MCUMCICHHSI YOBITKOB B 0053aTeIhCTBEHHO-TIPABOBBIX
OTHOIIEHUSIX.

A.C.Komapos

CynebHas mpakTHKa.

Pa3mep HemosydeHHOro Aoxoja (yMyIIEHHON BBINOJbI) JOJKEH OINPEAETATHCS C yYETOM
pa3yMHBIX 3aTpaT, KOTOPbIE KPEAUTOP JOJDKEH ObLT MOHECTH, €CiM Obl 00s3aTelabCTBO OBLIO
UCTOJHEHO. B uwacTHOCTH, MO TpeOOBaHMIO O BO3MENIEHHH YOBITKOB B BHJE HEMOIYYE€HHOTO
J0X0/1a, TPUUYMHEHHBIX HEIOTIOCTABKOM CHIPhSl WM KOMIUIEKTYIOIIUX H3JIENIUN, pa3Mep Takoro
J0X0/la JIOJDKEH OINpEeAeNAThCS MCXOAd W3 LEHbl pealu3allid TOTOBBIX TOBAapoB,
IIPEIyCMOTPEHHOM JOTOBOpPaMHM C MOKYNAaTEeNsIMU ATHX TOBApOB, 3a BBIYETOM CTOMMOCTHU
HEOINOCTABJICHHOTO CBIPbSl WJIM KOMIUJIEKTYIOUIUX M3AEIUH, TPaHCHOPTHO-3arOTOBUTENbCKUX
pacxo/i0B U APYTUX 3aTpaT, CBSI3aHHBIX C IIPOU3BOJICTBOM I'OTOBBIX TOBAPOB.

IIpu paccMOoTpeHMH [T, CBS3aHHBIX C BO3MEUICHHEM YOBITKOB, TNPHUYMHEHHBIX
HEHCIIOJIHEHUEM WJIM HEHAJICKAIINM HCIIOJIHEHHEM 0053aTeNIbCTB, HEOOXOJAUMO YYHUTHIBATD,
YTO B COOTBETCTBHM CO cTaTbed 15 moanexar BO3MEIIEHUIO KaK ITOHECEHHBIE K MOMEHTY
NPEIbIBICHUS UCKA YOBITKH, TaK M PAaCcXOJbl, KOTOPhIE CTOpPOHA JOJKHA OyJeT MOHECTH IS
BOCCTAHOBJICHHSI HapylIEHHOro mpaBa. [lo3ToMy, eciu HapylIeHHOE MpaBO MOXKET ObITh
BOCCTAHOBJICHO B HaType IyTeM NpUOOpPETEHUs OIpe/eIeHHBIX Beleil (TOBapoB) WIH
BBITIOJTHEHUST PabOT (OKa3aHHs YCIYT), CTOUMOCTh COOTBETCTBYIOIIHMX Bellel (TOBapoB), paboT
WM YCIIYT JOJDKHA OIPENeNsIThes 10 npaBuiiaM myHKTa 3 cratbu 393 Konekca u B Tex cirydasx,
KOTJla Ha MOMEHT TMpeIbsBICHUS MCKAa WM BBIHECEHHs peUIeHHS (aKTHUECKHE 3aTpPaThl

kpeautopoM eme He mnpousBeneHbl ([locranosnenne IlnenymoB BC P® u BAC PD ot
01.07.1996 6/8).

Crarbst 16. Bo3memienue yOBITKOB, HPUYMHEHHBIX TOCYIAPCTBEHHBIMH OpraHaMu |
OpraHaMy MECTHOI'O CaMOYIIpaBIICHUs
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KommeHTupyemasi ctaThbsi MpenCcTaBlIsieT COOON periiaMeHTAlUI0 CHEeIHMaIbHOTO Clydas
obmiero crnoco6a 3amuTel Tpakaanckux mnpas (cT. 15 I'K) - Bo3MenieHne yObIT